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here is a rising cost of healthcare in the United States and a
lack of consensus on how to pay for healthcare. Premiums
continue to increase. A pervasive problem encountered by
consumers is the denial of claims that are submitted for treatment. It is estimated that the rate of denial of health insurance
claims is 3.9 percent.1 They can be denied for a variety of reasons
such as typographical errors, incorrect or incomplete coding
or billing, terminated contract numbers, or incorrect demographic information. Many times, the denial can be resolved by
the healthcare provider simply re-submitting the claim. Without
appropriate editing and review, it is unlikely that this will result
in having a claim paid. Billing services can increase the revenue
to the provider by proper analysis that will help reverse payment
denials.2
Healthcare plans are either governed by the Employee Retirement Income and Security Act (ERISA) or state law. Most health
insurance coverages outside of the government sector3 or church4
plans are covered by ERISA.5 The claim process for non-ERISA
health insurance coverages, including those that are nonemployee based such as individual policies, many times will also
have a process for appealing denied claims that are similar, if not
identical to those that are available under ERISA.

The Claim Denial
Most healthcare denials are never appealed. If the ERISA
claim is decided incorrectly and the appeal rights are not fully
communicated, the incorrect denials simply remain undisturbed.6
The ERISA statute requires a “full and fair review” of a denial of
payment or authorization of treatment after a written notice of
the reasons for the denial.7 The related claim regulations strucwww.CincyBar.org

ture the process with procedural and substantive requirements.8
Health insurers and self-insured plans usually fail to fully comply.
Unfortunately, there is little or no penalty for violating the claim
regulations. In contrast, the financial incentives to violate the
regulations and avoid paying the claims are great. Both insurancebased plans and a number of ERISA plans that are self-funded
have similar incentives.9
Generally, the patient/plan participant assigns the payment
benefit to his/her medical provider who files the claim with the
insurer plan.10 However, many healthcare plans prohibit assignment of the rights to the benefits. This includes the right to appeal
the denial. These anti-assignment plan provisions are generally
enforceable.11 Insurance based plans have a conflict of interest in
paying claims. Even in the self-insured plans involving a thirdparty administrator (TPA) who administers the plan, there is a
recognized conflict of interest.12 The claim administrator with a
conflict of interest may not make the appeal process clear to the
participant.
One of the fundamental concepts of ERISA is that the
employee benefits must be administered according to a written
plan. Accordingly, the benefits must be administered in accordance with the terms of that document.13 When a claim is denied,
a written notification must be provided to the participant stating
the plan provision that supports the denial. The notification must
comply with the claim regulation requirements.14 The typical
explanation of benefits (EOB) sent to the patient does not comply
with these regulatory requirements. Different time frames for
appeal exist. They are related to the type of claim such as a preservice claim, i.e. a pre-authorization, a post-service claim, or an
urgent care claim.15
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The Appeal Process
A participant’s appeal process is triggered when a denial is issued. In an ERISA
healthcare claim, the denial notification to
the plan participant is critical to assure the
due process rights of the claimant.16 These
basic claim regulations are applicable to
all benefit claims, including healthcare
claims.17 The denial notice must include:
“(i) the specific reason or reasons for
the adverse determination;
(ii) reference to the specific plan provisions on which the determination is based;
(iii) a description of any additional
material or information necessary for
the claimant to perfect the claim and an
explanation of why such material or information is necessary, and
(iv) a description of the plan’s review
procedures and the time limits applicable
to such procedures, including a statement of the claimant’s right to bring a
civil action of the act following an adverse
benefit determination on review.”18
In addition to these core regulatory notice requirements for all ERISA
claims, there are additional requirements
for group health plans. A group health
plan must provide the guideline, the
protocol, or other criteria relied upon to
the claimant or state that a copy of it will
be provided to the claimant upon request.
If the denial is based on lack of medical
necessity or experimental treatment, there
must be an explanation of the scientific or
clinical judgment that applies the terms of
the plan to the claimant’s medical circumstances or states that the explanation will
be provided upon request.19 After the
administrative appeal, the denial of benefits may be reviewed by a district court.20
However, the participant must exhaust
all of the administrative remedies under
the plan before an action can be filed in
federal court under ERISA. 21 Healthcare claims are subject to additional
regulations.22 When the healthcare plan
administrator fails to follow the regulatory claim procedures, the claimant will
be deemed to have exhausted the appeal
process and the court should review
the claim de novo. The claim must be
processed within 30 days of receipt unless
a 15-day extension is necessary and
obtained by written notice of the extension.23 The statutory intent of ERISA is
to assure that the plan beneficiary has
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an opportunity for a full and fair review
before litigation.24

Due Process Protections
The Sixth Circuit has held that an
insurer’s failure to comply with the procedural requirements to provide the specific
reason(s) for the denial was a significant error and required the claim denial
to be overturned. The proper remedy for
a failure to provide appropriate administrative review is to have the district
court “reconsider [the denial of benefits] after the [claimant] has been given
the opportunity to submit additional
evidence” rather than remand the case to
the plan for further consideration.25
When the plan administrator fails to
provide the specific reason(s) for denial,
the claimant is not adequately apprised of
the deficiency such that he or she can cure
the deficiency with additional evidence.
Also, when the denial notice contains
insufficient information about the steps
for obtaining a review, the claimant should
be given the opportunity to submit additional evidence in litigation. The claim
procedures of the plan fiduciary must
contain “administrative processes and
safeguards” designed to ensure that plan
provisions are interpreted and applied
consistently, and that decisions are made
according to plan documents. 26 The
concept of substantial compliance exists
and the plan administrator may be determined to have substantially complied with
the regulations. Thus, if the claim denial
fails to inform and the claimant does
not make a timely appeal, the claimant
is bound by the record without favorable
evidence.

Notice is Crucial
The reason why the notification in the
claims process is so critical is that unlike
litigation in federal court under other
statutes, the reviewing court is generally
limited to the evidence that is presented
to the claim administrator prior to litigation. Although an ERISA review is truly
not an administrative review, such as
with a Social Security claim, it is treated
in an analogous way. In the Sixth Circuit
the process is defined in case law that is
similar in other circuits.27 Because of the
limitations on what the court can review
with some exceptions, the requirement to

give proper notice enables the claimant to
assemble the necessary evidence to ultimately prevail on the claim. Therefore, the
requirement to give proper notification
when the claim is denied is not merely a
regulatory requirement, it is the keystone
of the full and fair review that is statutorily required.28 Unfortunately, some courts
have adopted the concept of “substantial
compliance”29 with the regulatory notice
requirements without full understanding
of how critical proper notification is to the
statutory scheme. The regulatory violation
tends to be conflated by the court with the
accompanying improper denial of benefits. Failure to comply with the regulatory
notice and procedural requirements can
result in no remedy at all.30

Judicial Review
ERISA defines who may bring an
action. A healthcare provider may if
there is a valid assignment of benefits.31
Sometimes, only the healthcare provider
is given more information on the denial
than the patient in an explanation of benefits (EOB). Although this assignment of
benefits from the patient is common, the
policy/plan may contain an anti-assignment of benefit clauses32 as many policies/
plans do. This generally precludes the
provider from having standing. After the
appeal process, if the claim is still unpaid,
the claimant may have the district court
review the matter but limited to the
administrative appeal evidence previously
considered. 33 As a practical consideration, healthcare providers do not have
access to the plan documents. Providers
may not know how to appeal claims other
than re-billing them. Providers state clinical findings rather than referring to the
plan language. Providers may not have
the time to effectively pursue the appeal.
High dollar claims for treatment, such
as experimental treatment and denials
based on lack of medical necessity, require
action on the part of the patient/claimant
who may need assistance to effectively
appeal the denial. As a generalization,
health insurance carriers and thirdparty administrators do not understand
the requirements they must follow in the
claim regulations, even if the process is
contained within their own plan/policy
documents. Claim administrators violate
the claim process and the regulations
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routinely. This significantly prejudices the
claimant.
An external review by an independent
review organization (IRO) may be available for certain types of treatment denials.
There are benefits and pitfalls for the beneficiary who chooses this review without
understanding the nuances of the procedure and the problems of submitting his or
her claim without experienced guidance.
For many reasons, it does not result in an
objective review that was contemplated
when the external review was designed.

Conclusion
The healthcare industry is now approximately 20 percent of the gross domestic
product. The denial of payment can
constitute a huge shifting of costs within
the overall framework of the economy.34
The total cost for healthcare for a family of
four in an employer-based plan in 2018 is
$28,166 according to the annual Milliman
Medical Index.35 The ever climbing cost of
healthcare and the struggle to determine,
in our economy, how the care should be
paid, incentivizes denials and cost shifting
to patients and physicians and away from
the employer-based plan and the insurance companies that underwrite it. The
consumer that is caught in this conundrum may be risking household savings
to be able to cope with the denial. A plan
participant should seek legal counsel if it
is a high dollar claim that has been denied.
Relying on the healthcare provider is illadvised for many reasons. When a claim
is denied, prompt action is necessary as
the time limits are set and initiated when
a denial is sent. The failure to take timely
action is fatal to a successful outcome.
This results in an unfortunate shifting of
the costs and the distortion of the overall
economics of the healthcare system with
which the nation struggles.
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