DEMYSTIFYING ERISA LITIGATION

By Robert Armand Perez, Sr., Esq.

ERISA is the Employee Retirement Income Security Act. This
1974 federal statute standardizes the law of employee benefits and
pensions. Its core intent was to protect employee pension funds.
Other ERISA benefits are called “welfare benefits”* ERISA litiga-
tion is unique. It has aspects of administrative law with judicial
review to adjudicate the availability benefits and/or provide for eq-
uitable relief. The related procedural requirements create hazards
for the claimant. From the moment of the denial, the claimant must
obtain and consider the pertinent plan language, appeal rights, and
deadlines.

From the moment of the denial, knowl-
edge of the plan language, appeal rights,
and deadlines is mandatory.

Although the ERISA benefit may be funded by insurance, it is
unlike other insurance claims. The identification of what is an ER-
ISA claim is complex. All employee benefits — pension benefits,
E.S.O.Ps,? health, disability, life insurance, apprenticeships, and
some severance packages are ERISA plans. By statute, if an em-
ployee is employed by a governmental agency,® a church entity,*
or is self-employed, it is not an ERISA benefit. Pension plans are
usually a structured as a trust. Many ERISA welfare benefits are
insurance-based, but ERISA welfare benefits that appear to be in-
surance policies may not be. They may be self-insured health plans
or disability plans. These are administered by third-party adminis-
trators. They may not be easily distinguished from insurance-based
benefits.

The Scope of ERISA Preemption

There is a multi-part process to understanding ERISA’ relation-
ship with state law. ERISAS provides that all state laws that “relate
to” employee benefit plans are preempted. This is a broad provision.
ERISA also contains a “Saving Clause.” Insurance laws regulating
insurance may be saved.® Nonetheless, a plan does not become in-
surance merely because the plan provides employee benefits. This
is called the “Deemer Clause”” The intent of this provision is to
allow employers to provide “self-insured” plan benefits without
risking exposure to state laws that govern insurance.

There is a two-part “Savings Clause” test to determine what state
law is saved and may be applied. To be saved, a state law must satis-
fy two requirements to survive pre-exemption.® “First, the state law
must be specifically directed toward entities engaged in insurance
...Second, . .. the state law must substantially affect the risk pool-
ing arrangement between the insurer and the insured.”'’ There has
developed a body of federal common law -- both procedural and
substantive — interpreting this clause over the past four decades.

ERISA Terminology

There are terms that are unique to ERISA or have particular
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meaning. Under ERISA, a plan participant is “any employee or
former employee . . . who is or may become eligible to receive a
benefit of any type from an employee benefit plan”'! A beneficiary
is “a person designated by a participant, or by the terms of an em-
ployee benefit plan . . . ”*? For clarity sake, we will refer to both as
a claimant.

Also, key to understanding the enforcement scheme under ERI-
SA is the term fiduciary. A person is a fiduciary with respect to a
plan to the extent there is the exercise of any discretionary author-
ity or control in the administration of the plan benefits." There is a
functional test that determines fiduciary status.'* Litigation under
ERISA is an equitable action. The payment of benefits is the core
recovery.

The Governing Documents

An ERISA benefit must have a written plan."* The ERISA fidu-
ciary administers the plan. ERISA fiduciary duties are statutory.'®
Fiduciaries must administer the plan solely in the interest of par-
ticipants for the exclusive purpose of providing benefits. They must
act with care and prudence and follow the terms of the plan docu-
ments, avoiding conflicts of interest.!”

The plan must be administered “[i]n accordance with the doc-
uments and instruments governing the plan . . .”** Under ERISA
there are two mandated documents, a Plan and a Summary Plan
Description (“SPD”). The Plan document sets forth the rights and
responsibilities of the parties. This may be a trust document, as in
a pension plan, a self-insured plan, or an insurance policy."” It is
important to determine what is the Plan document because it will
control over the Summary Plan Description.®

Sometimes there are multiple documents that constitute the Plan.
Each plan, whether a trust, policy, or certificate, may vary dramat-
ically. The coverages, the exclusions, and the definitions are all dif-
ferent. Central to ERISA is the ability of an employer to customize
the benefit plan. Obtaining the Plan documents is the crucial first
step.

As stated previously, an ERISA plan must also have a Summa-
ry Plan Description (“SPD”). This is a document that summarizes
the fundamental plan benefits, qualifications, and limitations in
ordinary language.”® A Summary Plan Description, or SPD, is re-
quired by statute.”> The SPD must contain “the plan’s requirements
respecting eligibility for participants and beneficiaries” and the
“circumstances which may result in disqualification, ineligibility,
denial, or loss of benefits”? SPD’s must “be written in a manner
calculated to be understood by the average plan participant, and
shall be sufficiently accurate and comprehensive to reasonably ap-
prise such participant beneficiaries of their rights and obligations
under the plan”?* SPD’s must include statements “clearly identify-
ing circumstances which may result in . . . loss . . . of any benefits



that a participant or beneficiary might otherwise reasonably expect
the plan to provide™ The ERISA practitioner must promptly ob-
tain both of these documents. They should be requested in writing
from the Plan Administrator. They must be read closely to ascertain
the benefits, limitations, exclusions, and contractual provisions

limiting the timeframe for suit to be filed.
The Claim Process and Administrative Remedies

When a benefit is denied, the client/claimant must receive a
notice of denial that comports with the following: (1) must be in
writing; (2) is easily understood by the claimant; (3) contains the
specific reason(s) for the denial; (4) refers to the specific plan pro-
vision on which the denial is based; (5) describes the additional
material or information necessary to perfect the claim; (6) tells the
claimant what steps are necessary if the claimant wishes to have the
denial of the payment of the benefits reviewed; and (7) informs the

claimant of the right to judicial review.*

'The plan administrator must give the claimant the opportunity
to: (1) request a review of the denial of the benefit in writing; (2)
read and review pertinent documents; and (3) submit materials
in writing to support the payment of his/her claim.?” The denial
notice must comply with the regulations.”® These core regulations
apply to all adverse benefit determinations, both pension and wel-
fare benefits. Providing adequate notice assures the claimant’s due
process in the administrative process. The statute requires a “full
and fair review”* 'The failure to comply with these notices and pro-
cedural requirements vitiates the process and may toll the time for
response.’® There are additional regulations as well that apply to
disability benefits and healthcare benefits.

Disability Regulations

A disability denial must have a full discussion of why there was
a denial and what standards were applied.” The claimant must be
informed of his/her right to the entire claim file.” The claimant has
an opportunity to respond to new or additional evidence.* If the
plan administrator fails to strictly comply with the time limits in
the regulations, the claimant can assert that he or she is “deemed
to have exhausted” his or her administrative remedies.* The denial
notice must contain contractual limitation periods for filing suit, if
any.* The notification must explain the basis for disagreeing with
the opinions presented of the claimants healthcare professionals
or vocational professionals. The administrator must consider and
discuss the determination made by the Social Security Adminis-
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Health Claim Regulations

Healthcare claims are subject to additional Patient Protection and
Affordable Care Act (ACA) regulations.” Scrupulous compliance
with the regulations is required with stated exceptions.* If the plan
administrator fails to follow the claim procedures, the claimant may
be deemed to have exhausted the appeal process. Continued cover-
age and treatment during the appeal may be required.” The claim
appeal must be timely processed.” The time limits for healthcare
claims are complex and depend on the classification of the claim
such as urgent care, pre-authorization, or post-claim denial. Each
is different. In the case of an adverse benefit determination involv-
ing an urgent claim, there must be a description of the expedited
review process.*!
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What is your greatest personal success
as a trial lawyer?

Starting my own practice which, to be
honest, was something that | never
thought I'd want to do nor saw myself
doing. But oftentimes life goes in an
unexpected direction, and while there
have been challenges, being open to
new opportunities has been worth it.

If you could change one thing about
the practice of law what would it be?
More emphasis on self-care and elim-
inating any stigma of reaching out for
help/support when you need it. There
is so much stress and pressure in this
profession and certainly litigation. You
can't pour from an empty cup - take
care of yourself first because (1) you're
important, and (2) you can be the most
effective advocate for your clients.

What is something about you people
would be surprised to know?

I was born in Thailand, adopted at 11
months, and came to the States a year
later.

If you could meet one person dead or
alive, who would it be?
Ghandi or MLK Jr.

If you could have any job, other than a
lawyer, for one day what would it be?

I would work at an animal sanctuary or
rescue, and if | had more than one day,
I would also be a travel writer.
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The Administrative Appeal Process

The appeal of a denied claim requires
submission of evidence to support the
claim. It is inadequate to submit a letter
without providing any evidence. Although
the denial notice is required to contain a
description of the materials necessary to
have the claim perfected, in general these
notifications are deficient and at best will
enumerate some types of evidence such
as medical testing, an MRI, or medical
records. The ERISA statute does not re-
quire exhaustion of administrative rem-
edies, but the common law requires that
the administrative remedies be exhaust-
ed before suit is filed.*> Occasionally the
plan document will as well. The regulatory
timeframes must be strictly followed in
the internal appeal. The failure to follow
these procedures can be fatal. The claim-
ant’s supporting evidence should establish
a record with proof sufficient to carry the
claimant’s burden in litigation. The goal
of the claimant should be to establish be-
yond, at least a clear and convincing level,
that the denial or adverse determination
should be reversed and the benefit be or-
dered provided.

ERISA Claims Demand Early Involve-
ment

Unlike many other types of cases, ERISA
claims require early and extensive involve-
ment to investigate the claim and establish
a record that the court will eventually re-
view. After a claim for benefits is made and
it is denied, in the administrative review
process the claimant must have supporting
evidence.* If the claim is still denied, there
is judicial review.* It may be tempting in
response to a claim denial to fire off a hast-
ily worded letter to a Plan Administrator
threatening bad faith, attorney fees and
extensive discovery; however, such a letter
may have the opposite effect intended as
it may serve only to telegraph the practi-
tioner’s lack of knowledge and experience.

Every circuit has issued decisions lim-
iting the discovery available to claimants,
as well as the scope of matters subject to
review. The scope of judicial review is
generally limited to the matters that were
presented or available to the plan adminis-
trator/fiduciary prior to filing suit. There-
fore, the claimants evidence supporting
the claim after an initial denial must be
presented to the plan administrator prior

to litigation. The Sixth Circuit holds that
the court is limited to the matters that
were available to the claim administrator
before a final claim decision.* After a final
benefit denial, review by the district court
is available.* The court reviews the record
developed during the claim process and
the appeal de novo, or under the “arbitrary
and capricious” standard, depending on
the language in the plan documents.

If the plan has given discretion to the
plan administrator, then an arbitrary and
capricious standard will be applied. The
Sixth Circuit standard for what language
qualifies for deference is very low.*® Under
the arbitrary and capricious standard, the
decision to deny benefits will be sustained
if the administrator/fiduciary’s decision
“is the result of a deliberate, principled
reasoning process and it is supported by
substantial evidence.” The court must
review the quality and quantity of the
medical evidence.®® The decision will be
upheld if there is a “deliberate, principled
and reasoned decision.”*! This is a difficult
standard for the claimant to overcome. The
use of the discretionary clauses that enable
the administrator to use the arbitrary and
capricious standard is being slowly erod-
ed state-by-state. Approximately twenty
states have limited the discretionary clause
from insurance policies by statute, insur-
ance regulation, or administrative order.
Ohio has not.

There is No Bad Faith Cause of Action

Under ERISA, remedies are limited. The
Supreme Court of the United States has
held that there is no insurance bad faith
claim under ERISA.*? State law claims of
bad faith are preempted by the federal
statute and are not available as remedies in
ERISA insurance cases. The remedies un-
der ERISA are those in the statute.”* Some
state procedural remedies may be enforce-
able, such as state mandated review of de-
nials of experimental treatment or man-
dated coverage issues. But any penalty
under state law is preempted.

Where a Benefit Claim Can Be Brought

There is jurisdiction in state court for
benefits claim.** There is concurrent juris-
diction.”® But if the claimant files the ac-
tion in state court, the Plan may remove
the case to federal court. The federal court
has exclusive jurisdiction of anything oth-



er than a benefit claim,* such as an issue of plan language inter-
pretation, a claim for breach of fiduciary duty, or other cause of
action other than a claim for benefits. As a matter of practice, all
ERISA claims get removed from state court to federal court. After
filing a state court complaint, if the case is removed to federal court
the plaintiff must amend the complaint to state an ERISA cause of
action. If the complaint is not amended to an ERISA claim, the case
can properly be dismissed.”

Plenary Discovery is Not the Rule

The plaintift generally has no opportunity for discovery except
after the plaintiff makes a showing of bias and prejudice, or proce-
dural irregularity. ERISA affords only a very limited scope of dis-
covery. Some decisions state that there must be something other
than the bare allegation of bias before the plaintiff can obtain dis-
covery on this type of issue. There is nothing in the ERISA stat-
ute that provides for limitations on discovery. But, this policy of
limited discovery is to advance “a primary goal of ERISA . . . to
provide a method for workers and beneficiaries to resolve disputes
over benefits inexpensively and expeditiously”*® An exception to
the limitation is when evidence outside the administrative record
is necessary to resolve a procedural challenge to a decision. The
plaintiff should offer more than a mere allegation in support of the
procedural challenge.”

There should be factual evidence pled with particularity for a vi-
olation of the claim procedures if the claimant hopes to have dis-
covery on procedural irregularity issues.®® In short, discovery may
be allowed if procedural irregularities affect due process, or demon-
strate the defendant’s bias and prejudice.®!

When Discovery is Available

The Supreme Court in MetLife v. Glenn® addressed two import-
ant and closely related issues. Where a plan administrator funds
plan benefits and decides a claim’s appeal, there is a conflict of
interest. MetLife insured benefits under a long-term disability in-
surance plan. MetLife was vested with discretionary authority to
decide the appeal. This conflict of interest must be considered by
the reviewing trial court as a factor in deciding whether the claim
must be paid. The MetLife court recognized the need to protect the
integrity of the procedural due process in claim reviews and the
administrative appeal.®®

The threshold issue is whether this dual role creates a “structural
conflict” If such a conflict exists, what is the relevance of the con-
flict to a court reviewing a benefit determination made by the plan
administrator? How should it be weighed? The reviewing court
should consider the conflict as a factor in determining whether the
plan administrator abused his or her discretion in denying bene-
fits. The significance of the conflict will depend upon the circum-
stances of the particular facts. The existence of a conflict should be
weighed as one of many factors in determining whether there was
an abuse of discretion. The court should engage in a “combination
of factors” review.**

The MetLife court held that plan administrators are required
to perform with the utmost duty of loyalty and good faith to the
claimant.®® ERISA imposes “higher-than-marketplace” quality

standards on insurers to “discharge [its] duties” in respect to dis-
cretionary claims processing “solely in the interests of participants
and beneficiaries” of the plan® with accurate claim processing and
to “provide a full and fair review” of claim denials® with judicial
review of individual claim denials.®®

Relief in a Benefits Claim

When there is a de novo review, the court should determine ben-
efits. “When applying a de novo standard in the ERISA context,
the role of the court reviewing a denial of benefits ‘is to determine
whether the administrator . . . made a correct decision. The ad-
ministrator’s decision is accorded no deference or presumption of
correctness.”®

When the arbitrary and capricious standard applies, and the de-
nial of benefits is determined to be arbitrary and capricious, the
Sixth Circuit has taken two alternative routes: award benefits to
the claimant or remand to the plan administrator. The rule is that
“where the problem is with the integrity of the plan’s decision-mak-
ing process, rather than that a claimant was denied benefits to
which he was clearly entitled, the appropriate remedy generally is
remand to the plan administrator””® In contrast, when a remand
to the administrator would be a useless formality and the claimant
is clearly entitled to the benefits, the benefits may be immediately
awarded.”

Benefits and Equitable Relief are Available
ERISAs text, structure, and purpose are to allow a plaintiff
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In contrast, the catchall equitable relief section broadly authoriz-
es a plaintiff to “obtain other appropriate equitable relief” to re-
dress ERISA violations or enforce “any provisions” of the statute or
plan.”” These provisions are not mutually exclusive. To the contrary,
the language creates separate causes of action to remedy separate
injuries and ensure that a plaintiff receives adequate relief.

The structure of the statute reinforces that construction. The ben-
efits recovery section” “focus[es] upon . . . [the] wrongful denial
of benefits...” In contrast, there is what it is termed a catchall eq-
uitable provision that “act[s] as a safety net, offering appropriate
equitable relief for injuries caused by violations that [the benefits
section] does not elsewhere adequately remedy”” Thus, “where
Congress . . . provided adequate relief for a beneficiary’s injury” in
the benefits recovery section, the catchall section® is thought to be
unnecessary as “there will likely be no need for further equitable
relief” under the catchall equitable section.®! But where the bene-
ficiary asserts a different injury or shows that the benefits recovery
section would not “provide adequate relief,” nothing precludes a
separate claim under the equitable catchall section.

In CIGNA Corp. v. Amara,® ERISA plan participants brought
claims for benefits®* on the theory that plan administrators pro-
vided inaccurate Summary Plan Descriptions.* The district court
awarded the benefits that plan administrators had allegedly prom-
ised.” Having awarded adequate relief under the benefits section,*
the district court did not consider providing additional relief under
the catchall provision.®

The CIGNA court concluded that the relief the district court
granted was not available under the benefits section.”® The Su-
preme Court stated that the district court should consider whether
equitable relief was available under the catchall section.”" A request
for relief in “the form of a money payment does not [necessarily
remove such a request] from the category of traditionally equita-
ble relief, [because equity courts] possessed the power to provide
relief in the form of monetary ‘compensation’ for a loss resulting
from a trustee’s breach of duty” through a “surcharge” remedy.”
CIGNA thus clarified that a plaintiff’s pursuit of a claim for benefits
under the benefits recovery section® does not preclude appropriate
equitable relief for a fiduciary breach under the equitable catchall
section.*

The Sixth Circuit precedent addressing the relationship between
the benefits recovery section® and the catchall equitable section® is
not entirely clear. The Sixth Circuit in Rochow v. Life Insurance Co.
of North America” addressed the availability of claims under the
benefits recovery section and the catchall equitable section.”® There,
an ERISA plan participant who successfully recovered disability
benefits under the benefits recovery section® also sought to recover
disgorged profits under the equitable catchall section'® “based on
the claim that the wrongful denial of benefits also constituted a
breach of fiduciary duty”'®" The Rochow court rejected the plain-
tiff’s equitable disgorgement recovery'® claim as an attempt to se-
cure “an impermissible duplicative recovery.” The court determined
that the payment of benefits under the benefits recovery section'®
constituted “an adequate remedy,” and that equitable relief under
the catchall equitable provision'™ was therefore unwarranted.'®
The catchall provision' provides a remedy for “violations that [the
benefits section] does not elsewhere adequately remedy.”'"” This is
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also in accord with decisions of other Courts of Appeals empha-
sizing that the benefits recovery section'® and the catchall equitable
section'® do not authorize “duplicate” recoveries.'

Separate from its discussion of duplicative recovery, Rochow ex-
plained that a claimant could “pursue a breach-of-fiduciary-duty
claim under the equitable catchall section'!! irrespective of the de-
gree of success obtained on a claim for recovery of benefits under
the benefits section”"'? if “the breach of fiduciary duty claim is based
on an injury separate and distinct from the denial of benefits'"?
Rochow concluded on the facts before it that the asserted injuries
were not “separate and distinct,” but rather “one and the same”’*
The Sixth Circuit’s recognition that a plaintiff alleging separate and
distinct injuries could bring claims under both provisions, how-
ever, is consistent with the approach adopted by other Courts of
Appeals addressing the same question.'”

An ERISA plaintiff may pursue a breach-of-fiduciary-duty claim
under the equitable catchall section''® “irrespective of the degree
of success obtained on a claim for recovery of benefits under the
benefits section'” if “the breach of fiduciary duty claim is based
on an injury separate and distinct from the denial of benefits”!'®
Rochow precludes relief on “one and the same injury;” not in the
context of claims that allege “separate and distinct” injuries.'”® The
availability of relief is based on the relief sought and pled.'* In con-
trast, the Second Circuit similarly recognizes pleading in the alter-
native under both sections with limitations on “duplicate recovery”
Duplicate recoveries “do not limit the number of ways a party can
initially seek relief. .. ”*?! This creates a thorny pleading challenge
in the Sixth Circuit. Care in pleading these issues is required. Tra-
ditional equitable forms of relief besides the mentioned surcharge
are restitution, disgorgement, accounting, and injunction.

The fundamental problem with the Sixth Circuit’s holding is that
there is a split in the circuits on the pleading issue. Other circuits
permit pleadings in the alternative consistent with the rule'*” that
provides that relief may be pled in the alternative.

Attorney Fees May Be Available

Attorney fees under the statute may be available.'”® It is not nec-
essary to be a prevailing party. Full success on the merits is un-
necessary.'”* A claimant seeking fees must show “some degree of
success on the merits” before a court may award attorney’s fees.'”
The award of fees is not mandatory and is also not as readily ob-
tainable as in civil rights or discrimination actions. Because they
are discretionary, there are many factors that the court must re-
view to determine whether fees should be awarded.'? The court
should consider the following factors: (1) the degree of the oppos-
ing party’s culpability or bad faith; (2) the opposing party’s ability
to satisfy an award of attorney’s fees; (3) the deterrent effect of an
award on other persons under similar circumstances; (4) whether
the party requesting fees sought to confer a common benefit on all
participants and beneficiaries of an ERISA plan or resolve signifi-
cant legal questions regarding ERISA, and (5) the relative merits of
the parties’ positions.'” All of these factors need not be considered
or present, but they provide a framework for analysis.'® And no
single factor is determinative.'”” The court should consider each
factor before exercising its discretion.'® The factors themselves
are not statutory.”' There is no requirement that the attorney fees



awarded be proportional to the benefits award, rather the attorney
fees amount must be reasonable in accordance with the traditional
“lodestar” approach.'* The lodestar approach involves multiply-
ing the number of hours reasonably expended on the litigation by
a reasonable hourly rate.'”® “The primary concern in an attorney
fee case is that the fee awarded be reasonable, that is, one that is
adequately compensatory to attract competent counsel yet which
avoids producing a windfall for lawyers”** A reasonable hourly
rate is generally calculated according to the “prevailing market
rates in the relevant community.”'*

Time Limitations on Filing Suit

The determination of when suit must be filed is perhaps one of
the most confusing and challenging issues in ERISA. It can be a
minefield. There must be an initial determination of what type of
action is being contemplated. The ERISA statute of limitations for
a breach of fiduciary duty claim is either three or six years. The
three-year statute applies if the plaintiff had “actual knowledge of
the breach of the violation” In cases of fraud or concealment by
the fiduciary, it is “six years after the date of the discovery or of the
breach or violation.”!*

However, most claims are not fiduciary breaches but rather bene-
fit claims that have an even more complex determination on when
a claim can be filed. There is no ERISA statutory limitation for ben-
efit claims."” The claim is limited by the most appropriate state stat-
ute of limitations. “[I]n the absence of a federally mandated statute
of limitations, the court should apply the most analogous state law
statute of limitations”'* In an ERISA case, a cause of action accrues
“when a fiduciary gives a claimant clear and unequivocal repudi-
ation of the benefits”'* The Sixth Circuit has held that in Ohio,*
the most analogous state limitation period is for a breach of con-
tract."! Therefore, the claim must be brought within eight years
after the cause of action accrued. In contrast, the Sixth Circuit has
ruled that in Kentuckys, it is not the contract statute of limitation
that controls. In an action brought in Kentucky, it is the “another
action”' limitation statute that applies, and it is five years.

To make matters even more complex, the ERISA plan or the
underlying policy -- if it is an insured benefit plan -- may have a
contractual limitation period in the document. If it does, this may
shorten the time period. These types of contractual limitations may
be enforceable. Absent a controlling statute to the contrary, an ERI-
SA plan may have a shorter contractual limitation period for bring-
ing suit for a judicial review of the denial of benefits than the state
statute as long as the period is reasonable.'* If a plan administrator
causes a claimant to miss a deadline for judicial review, waiver or
estoppel may prevent the administrator from invoking a contrac-
tual limitations provision as a defense.'* A typical insurance policy
in Ohio that covers an ERISA benefit may provide that an action
for judicial review must be brought within three years after “proof
of loss” is due.'* The calculation of this period can be complicated.

The most recent ERISA disability regulations require notification
to the claimant of the time limits for bringing a civil suit."® The
Sixth Circuit has provided all claimants some relief by requiring
that the “adverse benefit determination letter must contain the
time limits for judicial action if it is established under the plan or
policy”'* Given the complexity of the area of limitations on filing

suit, the matter must be analyzed closely, carefully, and suit filed
early if there is any question as to when the limitation period com-
mences.'

CONCLUSION

ERISA is complicated and full of traps for the uninformed and
inexperienced. The complexity of the statute, the administrative
process, and the judicial review provide challenges to the practi-
tioner. The decisions in the case law are often inconsistent, which
makes the area ever changing and complex. Knowledge, early in-
volvement and timely action are mandatory for a successful result.
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